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ABSTRACT 

State open-meetings and records laws, often colloquially 
termed "sunshine laws, " affect public higher education systems in numerous 
ways. Perhaps most visibly, the laws shape the governance activities of 
institutional boards and high-level campus leaders. Since their beginnings in 
the 1970s and 1908s, the laws have become an institutionalized element in 
public higher-education governance in most states. Unfortunately, however, 
the laws have only rarely been investigated systematically. This study begins 
an ongoing examination of sunshine laws with a review of the existing 
literature. Researchers are beginning an analysis of the current status of 
these laws using data from six selected cases plus data from a recent 
national governance survey. Data gathering is not complete; this paper 
reports on the literature review and discusses the characteristics, 
dimensions, and variations of the laws currently in place. It considers 
aspects of the laws deemed harmful or beneficial to effective governance, and 
describes several potential challenges to the laws. The paper concludes with 
cautions regarding the complexity of ascertaining the laws' benefits, costs, 
and ultimate effects. An appendix describes the ongoing study. (Contains 52 
references.) (Author/SLD) 
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Abstract 



State open-meetings and records laws, often colloquially termed “sunshine” laws, 
affect public higher-education systems in numerous ways. Perhaps most visibly, the laws 
shape the governance activities of institutional boards and high-level campus leaders. 
Most states initiated their laws just twenty to thirty years ago, but in the relative short 
time since then, the laws have become an institutionalized element in public higher- 
education governance. Unfortunately, however, the laws have only rarely been 
investigated systematically. With funding from the Association of Governing Boards and 
the Center for Higher Education Policy Analysis at the University of Southern California, 
we have conducted a comprehensive review of the existing literature on these laws and 
are now beginning an analysis of the current status and potential impacts of these laws 
using case data from six selected states plus data from a recent national governance 
survey. The ideal outcomes of the project will include improved understanding of 
sunshine laws’ influences on higher-education governance plus recommendations for 
future revisions and implementations of the laws. Because data-gathering for the project 
is still ongoing, this paper does not provide results of the project’s empirical work. 
Instead, the paper reviews the literature on sunshine laws in higher education, with 
particular attention to the ways these laws shape the governance activities of institutional 
boards and high-level campus leaders, then considers the characteristics, dimensions, and 
variations of laws currently in place across the nation, noting aspects of the laws deemed 
by observers harmful or beneficial to effective governance. The paper concludes with 
questions for policy analysis and research. 
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Governing in the Sunshine: 
Studying the Impact of 
State Open-Meetings and Records Laws 
on Decisionmaking in Higher Education 



State open-meetings and records laws are, at the simplest level, laws requiring that a 
state’s public business be conducted in full view of the state’s citizens. The working 
assumption of these laws is that making meetings and records of public entities visible to 
citizens will ensure accountability and, ultimately, informed decisionmaking regarding 
public resources. Often colloquially labeled “sunshine laws” these laws are products of 
public concern over the ways state leaders make decisions. Although their specific terms 
are often rooted in distinctive local political conditions, each state’s sunshine laws seek to 
ensure that the public good rather than private gain is the primary factor in 
decisionmaking within publicly funded and controlled entities. Every state has sunshine 
laws and in every case those laws have been applied to public higher-education systems 
and institutions. 

This paper provides some background on the emergence of open-meetings and 
records laws, then assays the modest available literature on sunshine laws in higher 
education, with particular attention to the ways these laws shape the governance activities 
of institutional boards and high-level campus leaders. The paper next considers the 
nature, scope, and application of sunshine laws currently in place across the nation. The 
paper concludes with questions for policy analysis and research. 

The Emergence of Sunshine Laws as a Factor in Higher-Education Governance 

Open-meetings and records laws are a relatively modem creation, with solely U.S. 
origins and no basis in prior common law (Cleveland, 1985a). The first legal statute 
requiring openness in public decisionmaking was passed in 1898 in Utah. Florida passed 
similar legislation soon after the turn of the century. Florida significantly revised its laws 
in 1954, and that effort helped stimulate new legislation in other states. By 1959, twenty 
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states had a law requiring open meetings or records. In the 1970s, the Watergate scandal 
and other crises of public confidence in American political institutions helped prompt all 
remaining U.S. states to adopt their own similar legislation. According to Cleveland 
(1987, p. 24), the adopting states of the 1970s crafted their laws “out of revulsion ... for 

deception, corruption, and cover-up in high places.” 1 All states continue to have 
sunshine laws on the books. This nationwide institutionalization of the laws reflects an 
arguably foundational commitment to the idea of “openness” in government. 

Of course, such broad national characterizations hide differentiation and fluidity at 
the state level: there is substantial state-by-state variation in the origins and nature of 
these laws, and each state’s sunshine laws remain subject to revision at all times. Most 
states have refined their laws over the years since implementation, on the basis of 
experience. Of particular importance for this paper are actions taken by many state 
legislatures, courts, and state attorneys general to alter application and interpretation of 
sunshine laws as they relate specifically to public colleges and universities. One recent 
study (Estes, 2000) found that by the late 1990s 22 states had created exemptions in their 
open-meetings and records statutes so as to permit public colleges and universities and 
other publicly affiliated agencies to withhold names of all but a few finalists for executive 
positions. 

Open-meetings and records laws are thus a topic of sufficient import to merit 
legislative and judicial attention. As might be imagined, these laws influence many 
processes and structures within public colleges and universities, from individual 
personnel records to the awarding of multi-million dollar building contracts. 

Nevertheless, it seems reasonable to argue that no domain of the laws’ influence is as 
important as institutional and system governance. Governance, defined by Bimbaum 
(1988) as the structures and processes through which institutional participants interact 
with each other and communicate with the larger environment, is central to the life of 
colleges and universities. Institutional success depends on leaders capably dealing with 
such critical issues as the selection of presidents and chancellors, the monitoring of 



Indeed, it was in that period that the expression “sunshine laws” emerged: the public’s aversion to “shady dealings” 
made the metaphorical allusion to daylight an attractive shorthand term for open-meetings and records laws. 
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budgets and investments, the determination of research and technology-transfer policies, 
and the like. To the extent sunshine laws shape the nature and effectiveness of 
governance by institutional boards and administrators, they are worthy of sustained 
analytic attention. 

The Literature on Sunshine Laws 

Unfortunately, policy analysts and scholars have only rarely turned their attention to 
sunshine laws as they affect public higher education. This paper is part of a larger project 
aiming to address that need. The “State Open-Meetings and Records Laws Project” 
encompasses creating an annotated bibliography (see McLendon, Gilchrist, and Hearn, 
2003), reviewing the modest available literature and discerning critical issues relating to 
sunshine laws in higher education (the focus of this initial paper), and conducting case 
analyses of experiences with sunshine laws in six geographically, demographically, and 
educationally diverse states. Ideally, this work will lead to greater practical and 
conceptual understanding of a complex and greatly understudied topic. For more 
information on the larger project, see Appendix 1. 

As noted above, only a modest literature on sunshine laws in higher education has 
accumulated over the past several decades. Some of the literature of the 1970s and 
1980s, the years of increasing universality of sunshine laws in higher education, may be 
viewed as bold and foundational (e.g., see Kaplowitz, 1979; Cleveland, 1985). Since that 
period, however, such contributions have been limited. Our review of that literature 
suggests five general findings. First, and most significantly, there has been 
extraordinarily little systematic empirical research on this topic. Anecdotal, journalistic, 
and hortatory material abounds, and we cover some of that material in our annotated 
bibliography on the topic (McLendon, Gilchrist, and Hearn, 2003), but conceptual and 
empirical analysis is sorely missing. Moreover, much of the conceptual and empirical 
analysis that does exist (e.g., see Cleveland, 1985a; McLaughlin and Riesman, 1985, 
1986) is now nearly two decades old. 

Second, most material on the topic focuses on detailing the experiences of a single 
institution or a single state, rather than comparing experiences in generalizable fashion 
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across geographical, political, and organizational contexts. While many such articles are 
insightful, their applicability to other settings tends to be limited. For example, the 
literature contains many articles regarding sunshine and governance in Florida higher 
education (e.g., see McLaughlin and Riesman, 1986, 1989; Cobum, 1992; Healy, 1998; 
Basinger, 2001). Yet, Florida requires a distinctively open environment for governance 
decisionmaking, and its laws are perhaps the most restrictive in the country regarding 

exceptions for closed meetings (see Cleveland, 1985a; AASCU, 2002) 2 Florida is the 
“sunshine state” in more ways than implied by the state’s license plates. The level of 
attention observers have paid to this particular state’s laws is warranted, but across-state 
variation in the nature of sunshine laws is substantial, and warrants greater analytic 
attention than it has thus far received. 

Third, however, several recent legal analyses provide valuable insight and perspective 
on the positions taken by various state courts on the applicability of state sunshine laws to 
public higher education. Notably, Estes (2000) summarizes court decisions in cases 
involving the application of state open-records laws to universities’ presidential searches, 
and discusses some of the statutory changes states have enacted as a result of court 
decisions viewed as adverse by legislatures. According to Estes’s research, at least 22 
states now have open-records laws containing exceptions that would appear to permit the 
nondisclosure of the names of applicants for public employment, with three of those 
applying only to public university presidential searches (Michigan, New Mexico, and 
Texas). All three statutes apparently were passed by state legislatures in response to 
court decisions requiring universities to disclose the names of candidates. 

Interestingly, Estes identifies a repeated pattern in this arena: a state university’s 
presidential search attracts litigation from the media in pursuit of greater disclosure of 
candidate identities, the media win their lawsuits, then the university successfully appeals 
to the legislature, pointing out that it cannot attract good presidential candidates under the 
rules demanded by the press and the courts. Estes concludes (p. 509) that this may not 



The word “restrictive” is used variously in the sunshine literature, and is perhaps best avoided. Media advocates 
often bemoan restricted access, while disgruntled board members complain about restrictions on what can be 
communicated privately among board members. Thus, to term a particular law “restrictive” could be interpreted in two 
distinctly different ways. 
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